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EXECUTIVE SUMMARY

offenses, they do not clearly define

victims of corruption, nor do they include
provisions for their inclusion in criminal, civil
or administrative proceedings.

Corruption erodes the rule of law,
undermines human rights, and negatively
impacts economic growth. Traditional
methods for identifying victims of
corruption, especially grand corruption,
however often fail due to the diffuse nature
of the impact, which often affects broad
sectors of society and often causes indirect
harm.

Corruption includes bribery, embezzlement,

trading in influence, abuse of functions, and
iLlicit enrichment. Victims of corruption can
be categorized as:

Individual Victims: Citizens can suffer
from deteriorating public services
due to corruption or due to funds
being taken away from a service they
would otherwise receive, for example,
though proving direct harm can be
challenging.

Collective Victims: Societal groups
may experience widespread harm as
a result of corruption, however this
can make legal standing complex.

Foreign Governments and Public
Entities: Governments can be
recognised as victims when public
funds are misappropriated, for
example, or when the harm is

to the country as a whole or as
representatives of harmed groups.

Legal Persons: NGOs and
corporations can also suffer harm
due to unfair competition or direct
financial losses. NGOs can also
represent individual and collective
victims.

While anti-corruption treaties, including
the United Nations Convention Against
Corruption (UNCAC), outline corruption
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Further, bribery cases in particular often
conclude with non-trial resolutions
(settlements), which may further limit
participation where there are no public
court cases.

International human rights law, on the
other hand, while not explicitly recognizing
corruption as a human rights violation, does
guarantee victims' right to an effective
remedy. This right is enshrined in multiple
treaties, including the Universal Declaration
of Human Rights (UDHR) and the
International Covenant on Civil and Political
Rights (ICCPR). These require states to
provide victims with access to justice and
redress mechanisms.

This includes:
Pre-Trial Rights

Right to Information: Victims must be
informed about legal proceedings,
asset recovery efforts, and potential
remedies.

Right to Investigate: International law
obliges states to conduct thorough
investigations into corruption cases.

Statutes of Limitations: Short limitation
periods can prevent victims from
seeking justice. Human rights law
requires that time limits do not
unfairly bar claims before victims
become aware of corruption’s impact.

Standing: Courts have debated
whether indirect victims have legal
standing. Recent human rights rulings
suggest a broader recognition of
victim status should be considered.
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Trial Proceedings

Participation Rights: Victims should be
allowed to present evidence, submit
opinions, and engage in decision-
making during trials.

Settlements: Some corruption

cases resolve through negotiated
settlements, which often exclude
victims. Consideration should be given
to facilitating victims' perspectives in
settlement negotiations.

Post-Trial Rights

Reparation Mechanisms:
Compensation should be directed
toward affected individuals and
communities rather than solely to
governments.

Monitoring of Asset Recovery: Victims
and civil society organizations should
be involved in overseeing how
recovered funds are used to ensure
transparency and accountability.

Corruption is far from a victimless crime, yet
current anti-corruption frameworks fail to
adequately recognize and involve victims.
The broad and diffuse impact of corruption
makes victim identification and participation
challenging. While anti-corruption law
provides some avenues for victim inclusion,
these remain limited.

International human rights law can offer
additional legal tools for ensuring victims
can participate in corruption proceedings,
seek remedies, and monitor asset recovery
efforts. Greater alignment and dialogue
between anti-corruption and human

rights frameworks can strengthen victim
participation and promote accountability in
asset recovery processes.
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INTRODUCTION

Given that the effects of corruption »
undermine the rule of law and inhibit the
enjoyment of human rights, defining who

the victims of corruption are and how they

can participate in the process to recover
damages is an important step in mitigating

harm.

Research into corruption has shed light

on the multitude of adverse effects of
corruption on economic growth. This
however can mean that the consequences
of corruption are diffuse and traditional
methods for identifying the victims of
corruption may fall short of compensating
those harmed.

Part Il then discusses the ways in
which international human rights
law can provide a legal basis for
the right of victims to participate
in anti-corruption proceedings.
This section covers all stages of
corruption proceedings, from pre-
trial procedures to monitoring and
auditing reparations, as well as
utilizing civil society organizations
to inform and represent victims. It
draws on both international and
regional human rights law, as well
as the judgements of human rights
courts.

DEFINITIONS

While the most common approach to
combatting corruption is through the
criminalization of corrupt acts, with a

strong focus on preventative measures, in
instances where corrupt acts still occur,
asset recovery exists both to return the
proceeds of corruption to those from whom
it was stolen and as part of efforts to deter
future corruption from occurring.

This report explores legal obligations in
relation to the inclusion of victims within
asset recovery proceedings, given the
often-challenging difficulties in applying
traditional harm-identification models.

» Part | begins with an overview of
how anti-corruption law defines
victims and harm. Looking primarily
at the United Nations Convention
Against Corruption (UNCAC), it also
draws on some experiences from
the national level and in regional
treaties. It identifies here particular
limitations anti-corruption law

has when it comes to victim

identification.
O CIFAREU
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Grand corruption. Grand corruption
is defined in this report as
corruption occurring at the highest
levels of government, eroding
public confidence. Corruption on
this scale often serves the purpose
of gaining access to and influence
in high-level decision making
processes in government.* This
report focuses on instances of
grand corruption affecting a wide
variety of victims.

Victim inclusion. The participation
of victims in proceedings can
take many forms and can occur
at different stages of the process.
Victims can directly participate in
the proceedings by bringing claims
themselves, for example, or could
be canvassed post-conviction to
evaluate the efficiency of certain
measures. This report looks at
victim inclusion from the time of
court proceedings through to any
disbursement of recovered funds.
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I.LA. DEFINING CORRUPTION

While there is no legal definition of
corruption as such, there is a general
understanding that the term corruption
refers to an abuse of entrusted power for
personal gain, or the exercise of influence
over an individual with certain powers.?
This general definition covers both public
and private sector corruption. In public
sector corruption, the corrupt individuals
are usually public officials entrusted with
certain powers inherent to the positions
they hold. Corrupt acts in the public sector
may involve a private actor and a public
actor. In contrast, private sector corruption
definitions usually involve two private
individuals or entities. This report focuses
on public sector corruption.

Corruption is an umbrella term that
encompasses various corrupt acts. While
anti-corruption treaties do not offer a

legal definition of corruption, they define
various corrupt acts such as: bribery,
embezzlement and misappropriation,
trading in influence, abuse of functions, and
iLllicit enrichment3

Bribery, as defined under Article 16 of
UNCAC, can be separated into active and
passive bribery.4 Active bribery entails “the
promise, offering or giving to a public official
or any other person, directly or indirectly, of
an undue advantage in order that the public
official or the person abuse his or her real or
supposed influence with a view to obtaining
from an administration or public authority
of the State Party an undue advantage for
the original instigator of the act or for any
other person”5 Passive bribery refers to “the
solicitation or acceptance by a public official
or any other person, directly or indirectly,

of an undue advantage for himself or
herself or for another person in order that
the public official or the person abuse his

or her real or supposed influence with a
view to obtaining from an administration or
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public authority of the State Party an undue
advantage”® In the public sector the offence
of passive bribery assumes that a public
official is the perpetrator”

Embezzlement and misappropriation are
covered under Article 17 of the UNCAC,
which mandates the adoption of legislation
to criminalize “the embezzlement,
misappropriation or other diversion by a
public official for his or her benefit or for
the benefit of another person or entity,
of any property, public or private funds
or securities or any other thing of value
entrusted to the public official by virtue
of his or her position"8 This is distinct
from bribery in that it does not involve
the exchange of an undue advantage,
but essentially the stealing of funds an
individual has access to by virtue of the
public position they hold.

There are also other forms of corrupt
conduct, which some anti-corruption
treaties also cover including trading in
influence, abuse of functions, and illicit
enrichment?® Trading in influence and abuse
of functions can be considered variants

of bribery since they also involve the
exchange of an undue advantage.*®

|. B. POTENTIAL AVENUES FOR
VICTIM PARTICIPATION UNDER ANTI-
CORRUPTION LAW

Three main proceedings exist that have the
potential for victims to recover damages:
criminal proceedings, civil proceedings, and
administrative proceedings.*

Within criminal proceedings,
there are two ways for victims

to participate. Some states offer
the possibility for victims to
participate as partie civile, in which
case the outcome is a criminal
judgement that also decides on
civil remedies for the victims.2

The rights of victims to participate
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in criminal proceedings varies
across jurisdictions,® with some
States allowing victims to make
an application for compensation
to the criminal court, given that
damage was proven during the
trial

Alternatively, victims can institute
separate civil proceedings to
recover damages. In this case
victims simply have to prove that
they suffered prejudice as a result
of the action.»

Finally, administrative proceedings
entail a public authority that
caused the damage. Here, for
example, through the omission of
an administrative act they were
supposed to perform but did not
due to corruption, and are required
to compensate injured parties.*®

While all three proceedings may result
in fines and other monetary penalties

or asset confiscation and restitution,
criminal proceedings can culminate

in imprisonment and administrative
proceedings may result in revocations or
suspensions of licenses or permits.”

While legal standing in these proceedings
varies across states, generally the type

of ‘victim" which can be included in

court cases are both individual victims,
encompassing natural and legal persons,
and foreign States.®

In cases of misappropriation and
embezzlement, remedies are usually
sought through criminal court proceedings,
which may be followed by inter-state
agreements that provide for the return of
funds. In cases of misappropriation and
embezzlement where money is hidden

overseas, Article 57 of the UNCAC provides

guidance for the return of those assets in
“limited circumstances”*
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It is important to note though that in
practice most asset recovery cases fall
outside of the mandatory scope of Article
57. since the requirements pose a high
threshold 2 Interstate agreements become
relevant in the return of assets, as they
are used by states to govern the process
of returning assets. In some cases these
agreements contain provisions on the
disposal of the assets returned, such as
their use for “anti-corruption, human rights
or development purposes”

When it comes to foreign bribery cases,
proceedings often, however, culminate

in non-trial resolutions. Such non-trial
resolutions are used to “resolve criminal
matters without a full court proceeding”,
usually through an agreement between “an
individual or a company and a prosecuting
or another authority”.? Non-trial resolutions
can bring practical advantages by being
more resource efficient, as investigating
and prosecuting foreign bribery cases takes
up significant time and financial resources
that are not always as readily available for
states. As such, non-trial resolutions allow
foreign bribery cases to be resolved without
requiring the engagement of the full

range of resources required to prosecute

a case first on the merits and potentially

on appeal.22 However, non-trial resolutions
also pose challenges to the rights of victims
to participate in criminal proceedings

and seek remedies,** alongside concerns
around providing lesser penalities to
corrupt persons.
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Settlements in criminal proceedings make up the “vast majority” of non-trial resolutions
applicable to foreign bribery cases.?> The prominence of non-trial resolutions as a means of
resolving foreign bribery cases is reflected in the statistics of the OECD, with 695 of the 890

foreign bribery resolutions (about 78%) being concluded through non-trial resolutions.®
The outcomes of non-trial resolutions vary. In some rare instances these result in a
conviction, but in most cases a sanction, either in the form of a fine or confiscation, is
imposed on the offender.?” The level of the sanctions imposed in practice also varies across
cases and jurisdictions.2® An example is the 2008 case of Siemens AG, a multinational
corporation based in Germany, which paid USD 1.3 billion in bribes to foreign officials in
various countries.?? Siemens AG reached a settlement with US and German authorities,
culminating in USD 1.6 billion in penalties.** This case remains relevant as it is one of the
“most prominent multi-jurisdictional foreign bribery cases”

Penalities imposed in the context of hon-trial resolutions are only seldom returned to the
countries whose officials were bribed. A study looking at 395 settlements that took place
between 1999 and mid-2012, showed that of the USD 6 billion imposed in penalities, “only
about $197 million, or 3.3 percent” was returned to the countries whose officials had been
bribed 3

A centralissue is that these settlements often lack transparency as significant amounts

of information regarding the crime, the offenders, and the evidence remain private. While
some jurisdictions release most settlement documents on their websites, others are

far more selective with the information they release. Although there has been a call for
increased transparency through measures such as notifications to “all persons that may be
affected by the settlement” 33 it is questionable as to whether this is enough to guarantee
satisfactory victim awareness and involvement.
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I.C. HARM IN A CORRUPTION CONTEXT

In order to determine who the victims of
corruption are, we must first identify the
types of harm suffered. In the corruption
context, domestic jurisdictions recognise
two main types of harm: direct and indirect
harm 34 Direct harm, or actual damages, are
easily quantifiable as they stem “directly
from the defendant’s wrongful conduct.”*
Indirect harm, or consequential damages,
“are damages that materialize indirectly
from the defendant’s wrongful conduct.”®
They are not as easily quantifiable because
they can affect the whole of society—from
economic impacts to political and social
impacts. Because indirect damages are not
easily quantifiable, many jurisdictions do
not allow victims to recover these types of
damages.?’

The concept of “social damage” has
emerged within the context of anti-
corruption law as a way to “identify, quantify
and repair” the impact of corruption on
ordinary citizens.® Social damage impacts
citizens as a collective, not as individuals,
and therefore can be a way to look at
corruption’s impact on society as a whole 3
This concept may be useful in cases where
individuals are denied legal standing
because they do not poses a “direct and
specific interest,” meaning that the harm
done to them is considered too indirect by
the court to grant standing.#°

Social damage is also a way of classifying
damage as something affecting the public
interest and therefore something that

could be taken up by public prosecutors
using state resources instead of individuals
who would otherwise have to pay for

their own representation.#* Currently, both
Argentina and Costa Rica directly provide
for protection against social damage in their
constitutions.#?
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However, as a definition of harm this term
lacks adequate precision. Social damage as
a concept only covers indirect harm done
to the whole of society as opposed to the
direct harms done to specific victims. This
is important because in order to adequately
address harm, there must be a clarification
of the type of harm addressed in order to
identify who the victims are. If the victims
are the whole of society, it is difficult to
determine who should be compensated
for the harm. As will be discussed in later
sections, reparations for the social damages
of corruption may present a useful way

to involve victims in the fight against
corruption.

I.D. DEFINING VICTIMS UNDER ANTI-
CORRUPTION LAW

Under anti-corruption law, it can be difficult
to pinpoint exactly who has been harmed
by corruption and court proceedings may
only accept a small fraction of the people
harmed as “victims."3

This section discusses how victims and
victim participation is laid out in anti-
corruption treaties as well as in selected
domestic legal systems. It then proceeds
to a discussion of five categories of victims
of corruption, namely, governments and
public entities, legal persons, collective
victims, individual victims, and shareholders.
For each of these categories, it explains
how anti-corruption law provides for their
inclusion in proceedings and the limitations
for each.

a) International and Regional Treaties

The most comprehensive and widely
ratified international treaty on anti-
corruption and bribery law, the United
Nationals Convention Against Corruption
(UNCAQ), does not define who qualifies
as a victim in the corruption context. The
closest the UNCAC comes to defining
victims of corruption is in Article 35, which
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obliges states to take measures to provide
compensation to “entities or persons who
have suffered damage as a result of an act
of corruption.”#

The travaux préparatoires (preparatory
documents) to the UNCAC provide that

the “expression ‘entities or persons’
includes States as well as legal and natural
persons”4 The inclusion of States as
victims is further afirmed by Article 53(b) of
the UNCAC which requires States Parties
“to order those who have committed
offences established in accordance with
this Convention to pay compensation or
damages to another State Party that has
been harmed."® Therefore, “legal and
natural persons” and a harmed “State Party”
can be victims of corruption.#” These terms
are not clear as to who would qualify as a
‘person’ and omits states or governments
who may not be parties to the UNCAC.

While many regional treaties on anti-
corruption lack a definition of victims of
corruption,*® European Union (EU) Directive
2024/1260 published 24 April 2024 provides
some clarity within the European context.4
In an effort to bring together and strengthen
existing rules, the EU issued a Directive on
Asset Recovery and Confiscation which
defines victims of corruption as: “a legal
person, as defined in national law, that

has suffered harm or economic loss as a
direct result of any of the offences within
the scope of this Directive.”® This definition
requires states to define legal persons
according to their own domestic law. The
phrase “direct result” is used to describe
the types of harm victims of corruption

can suffer, excluding the possibility that
victims who suffered indirect harm can be
compensated s

b) Types of Victims under Corruption
Legislation

The United Nations Office on Drugs
and Crime (UNODC)'s “Good Practices
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in Identifying the Victims of Corruption”
discusses three forms of legal liability
used by states to punish corruption,
including civil, administrative and
criminal proceedings.?? Victims are often
defined in domestic legislation as the
“‘injured”/*harmed”/“aggrieved”/“damaged”
party.53 While governments can pursue
criminal and administrative proceedings,
individual victims are also able to pursue
their claims in civil courts >

The use of civil proceedings can benefit
victims who have been directly harmed

by corruption and are seeking monetary
compensation.® There is also a lower
evidentiary threshold in civil cases than in
criminal proceedings, making it easier to
prove harm and obtain compensation.s®
However, civil proceedings too can be
inaccessible for victims who faced indirect
harm or do not have the resources to initiate
proceedings on their own.®”

There are several types of victims
recognised by domestic legislation in
corruption cases across the globe. The
victims that will be addressed by this

report include foreign governments and
public entities, legal persons, collective
victims, individual victims, and shareholders
as victims. The latter is discussed as a
potential way to expand the definition of
victims in anti-corruption law to encompass
those who have only suffered indirect harm.
For the purposes of this report, victims

of public sector corruption are defined

as those harmed by the abuse of public
funds.5®

i) Foreign Governments and Public Entities

Many jurisdictions recognise foreign
governments as victims in the context of
foreign bribery.59 Article 53(b) of the UNCAC
provides for the return of assets to a State
Party who has been harmed by acts of
corruption,®® with some jurisdictions only
recognising States as victims in criminal
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proceedings.®

The status of foreign governments as
victims is particularly relevant in cases of
transnational corruption, such as cases

of misappropriation and embezzlement
where assets are hidden overseas. Here,
when assets are returned they usually go
to the state of origin. In Switzerland, for
example, the courts admitted Tunisia as a
civil party to criminal proceedings against
the former President Ben Ali, permitting the
Republic of Tunisia to access the case files
for the purpose of continuing the search
for embezzled funds.®? Here, admitting

the state of Tunisia as a party to the
proceedings was essential for bolstering
efforts to recover stolen funds and
therefore increasing the chances of victim
recovery of assets.

Included in the category of foreign
governments is the subcategory of public
entities. Public entities refer to individual
government agencies whose public
resources have been diverted.®3 Even
though the effects of the diversion of
public funds, or bribe-taking, may extend
far beyond the government entity itself,
public entities may also be considered
victims. This is because money that was
already allocated to certain government
programmes or services can now no longer
be used for its intended purpose and
bribe-taking leads to preferential treatment
favouring the bribe giver.

In some cases governments may enact
policies encouraging corrupt acts and
measures may be introduced to exclude
those governments from victim status. The
US for example considers governments
of victim countries as “potential co-
conspirators in the corruption”.4 This
leads to restrictions when it comes to
compensating the governments of states
where the corruption took place.®s A
similar argument could be applied to

Q
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public entities, where the failure to prevent
corruption by putting checks in place may
undermine the victim position of that public
entity.

ii) Legal persons

The category of legal persons
encompasses various private actors such
as civil society or non-governmental
organizations (NGOs) as well as private
companies.t®

NGOs can either be victims themselves or,
on the condition of being granted standing,
act on behalf of victims in corruption
proceedings.®’ In practice, including NGOs
in legal processes can be a way to manage
victim participation, as they can represent
multiple individual victims at once and may
have access to greater resources.®® Their
role therefore may be more relevant in
instances where the corruption in question
has a wide-spread impact, such as when it
impacts public goods and services.®®

NGOs can only act on behalf of victims

on the condition that standing is granted,
unless they themselves have faced

direct harm. Jurisdictions have differing
approaches to the granting of legal
standing in these cases. In some countries
they can intervene in cases “involving

the interests they represent”, whereas
other countries employ “liberal standing
requirements” known as “actio popularis”’®
This principle gives anyone standing to sue
the government for not upholding the law.”

One major hurdle faced by NGOs working
on behalf of victims are restrictions on their
ability to access case files and evidence
prior to being granted standing.”2 Without
this access, it is difficult, if not impossible,
for NGOs to work on a case on behalf of a
group of victims. For example, in Argentina
two NGOs “defending [thel collective
interests” of victims petitioned for access
to the casefile in a case known as “Bribes
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in the Senate””? The courts in Argentina
decided that because the organisations
had legal interests similar to those of the
victims, they were, at a minimum, “potential
victims” and therefore were granted partial
access to the casefile’

NGOs can also be granted victim status.
For example, in France the courts granted
standing to NGOs in a series of criminal
trials known as the “Ill-Gotten Goods” cases
because they had been directly affected
by significant actions of corruption as anti-
corruption NGOs.7»

Participation of NGOs is not only important
for aiding victim participation but may also
combat any tendencies to push quick
settlements due to time constraints or

lack of resources, or for further corruption
to take root in the form of “sweetheart
deals” between judges or prosecutors and
defendants, making NGO inclusion a very
helpful tool in the fight against corruption.”

The private sector is also impacted by
corruption through acts such as nepotism,
embezzlement of funds by employees,
bribery and kickbacks.”” While corporations
can be the perpetrators of corrupt acts,
they can also be harmed by the unfair
competition as a result of other private
sector corruption. Corporations that bribe
to secure contracts or promote goods or
services instead of engaging fairly in the
free market "severely disadvantage industry
competitors, potentially forcing them from
the marketplace.””® Therefore, corporations
can become victims of the corrupt actions
of their competitors.

Companies may be granted standing as
victims of corruption if they have suffered
direct harm, such as lost or withheld
business opportunities due to corruption.
An example can be found in the case

of Newmarket Corporation v Innospec

Inc. before a U.S. Court in 2011.7° The
Newmarket Corporation alleged it had
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suffered losses as a result of bribes paid by
the defendant corporation to Indonesian
and Iraqi officials in order to preserve the
defendant’'s monopoly in those markets,
resulting in a negative impact on the sales
of Newmarket Corporation's competing
product.g® The civil action brought by
Newmarket Corporation resulted in a
settlement of USD 45 million. .

iil) Collective victims

The category of “collective victims”

refers to the collective rights of a group
of individuals, or victims, in a society.®
This classification references a group of
people who often suffer diffuse harm and
require representation in cases where any
one individual member of the group has
not suffered the direct harm necessary to
acquire standing as in individual.

In Costa Rica, for example, the Attorney
General's Office and the state-run
telecommunications company acted

as victims in both civil and criminal
proceedings against members of a private
telecommunications company accused

of bribery and the Costa Rican politicians
and government officials who accepted
those bribes.® Social damages for the
harm of the collective victims (the people
of Costa Rica) was pursued in the civil
case where the government alleged that
the corrupt behaviour led to a “loss of
prestige suffered by the Nation of Costa
Rica.”® The funds paid out during the
settlement to the Attorney General and the
state-run telecommunications company
were incorporated into the government's
budget.®

This classification of collective victims
however has a similar problem to the
question of social damages: it is imprecise
and leads to proceedings where the harm
to society is overly generalized. If Costa
Rican consumers were indirectly harmed
by the bribery with higher monthly phone
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bills, for example, a settlement where the
government takes the money without a
specific mechanism to redistribute the
funds fairly may not be the best way to
compensate the average Costa Rican. It
may be better if victims are recognised as
a class to whom any settlement funds are
directly paid out.

iv) Individual Victims

Individual victims are those who have
been personally harmed by acts of petty
corruption either directly or indirectly.
Several states recognise the rights of
individual natural persons as victims of
corruption.®® These are citizens who are
directly, but more often indirectly, affected
by acts of corruption, whether through
deterioration of infrastructure, lack of basic
healthcare services, access to education
and/or the impacts of corruption on
economic growth. &

For example, this can include corruption

in education, which directly harms
individual students who personally face
the consequences in the form of rigged
admissions systems, organized cheating
on examinations, the diversion of school
supplies, and even the exchange of sexual
favours for preferential treatment.®® The
harm to the individual student is manifold,
ultimately undermining a student's
education which can lead to a reduction in
their chances of social mobility and financial
stability.®®

The issue when it comes to the possibility
of victim participation in civil or criminal
proceedings is that it is typically required for
those victims to have suffered direct harm,
which is often not the case for individual
victims.?° This is typically easier to prove

in bribery cases, but extremely difficult in
cases of embezzlement, for example.
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v) Shareholders

Shareholders as a classification of victims
has the potential to pave the way for greater
legal recognition of victims who have
suffered from indirect harm as a result of
corruption. Shareholders are individuals

or entities who own at least one share of

a company.®* The success or failure of a
company directly impacts the financial
interests of its shareholders. This means
that shareholders are affected by any
corruption that negatively impacts the
company. Recent successful litigation in the
United States demonstrates that victims
who suffer indirect harm from corruption
may have standing to sue.®

In 2019, the U.S. District Court for the
Eastern District of New York held that
around fifty former shareholders of the
Canadian mining company, Africo, were
victims under the Federal Mandatory
Victims Restitution Act for losses “incurred
as a result of Defendant's bribery of corrupt
officials in the Democratic Republic of the
Congo”. %

The Mandatory Victims Restitution

Act requires the court to grant victims
restitution when certain crimes have been
committed, such as an “offense against
property” relevant for the purposes of
prosecution under the Federal Corrupt
Practices Act, in this case ®* The court
reasoned that simply the loss of “a
promising opportunity [. . .| even where
there was no guarantee the opportunities
would have resulted in profit” was sufficient
harm to warrant legal restitution.®s A
“promising opportunity” referred to the
development of the Kalukundi mine and
its potential value, all of which was lost

to Africo after the rights to the mine were
stolen through acts of corruption.®®

In 2006, an Africo employee sued the
company in the Democratic Republic of the
Congo (DRC) for wrongful termination and
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was awarded a USD 3 million judgement.¢”
The court then allowed the ex-employee

to auction off Africo's interest in the
Kalukundi mine and, unknown to Africo,

the ex-employee schemed with an Israeli
billionaire to acquire a majority stake in
Africo, and thus the mining rights, by bribing
members of the DRC government.®® In this
case, the shareholders did not individually
own the company but instead owned
fractions of Africo whose mining rights
were stolen.?? Therefore, while this case
opens the door for shareholders to sue for
damages when the company they own
shares in is involved in corruption, it is also a
promising prospect for cases where a group
of victims who have suffered a common
harm.

I.LE. CONCLUSIONS

Corruption is far from a harmless or
victimless crime. One of the core
challenges, however, lies in anti-corruption
law's difficulties in establishing legally
identifiable categories of victims who

have been affected by corrupt acts. The
effects of corruption are often diffuse and
immeasurable. In some cases, individuals
may not even be aware of the fact that they
are victims of corruption.

The existing anti-corruption legal
framework, while novel in the procedures
it mandates regarding criminalization and
asset recovery, is lacking when it comes
identifying and involving victims in these
processes. The gaps within the framework
of anti-corruption law have been a reason
for some victims to turn to alternative
means to better achieve standing and to
receive compensation in these processes.
While some avenues for victims to be
identified have been discussed, as well as
some novel ideas drawing on decisions
around shareholders — a category that
may open the door for individuals who
have faced indirect harms as a result of
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corruption to receive standing - anti-
corruption law is still likely to only offer
limited avenues for victim participation and
compensation if read alone.

An alternative avenue though already
exists: international human rights law,
which may offer greater opportunities for
victim inclusion, and may already oblige
governments to take a more victim centred
approach to asset recovery. This will be
explored in further detail in the second half
of this report.
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Il. A. THE INTERACTION BETWEEN
INTERNATIONAL HUMAN RIGHTS LAW
AND CORRUPTION

There is no explicit right in existing
international and regional human rights
treaties to be free from corruption. Existing
human rights instruments do not mention
corruption, establish a right to be free

from it or include explicitly it as a breach of
human rights. As these instruments do not
address corruption, the right to participation
for victims in anti-corruption proceedings is
not to be found in the actual text of human
rights treaties.

However, human rights treaties do contain
several provisions that are of relevance in
the anti-corruption context. The right to
victim participation in all aspects of anti-
corruption proceedings can find legal
basis in the right to an effective remedy
(Article 2 of the International Covenant

on Civiland Political Rights (ICCPR)) and
the related due process rights, which
guarantee fair, independent and impartial
judicial proceedings. These international
and regional rights and sources provide
excellent support for greater victim
inclusion and consultation, beyond that
found in anti-corruption law.

The provisions of international human right
treaties are supplemented by the work

of human rights treaty bodies, such as

the Human Rights Committee (HRC), as
well as the non-binding Recommended
Principles produced by the Office of the
High Commissioner for Human Rights
(OHCHR), which are guidelines for the
asset recovery process. Other non-

binding human rights instruments in the
United Nations (UN) system, such as the
Sustainable Development Goals (SDGs) can
further supplement the provisions of human
rights treaties. This is especially the case
given the recognition of the importance of
anti-corruption measures in achieving Goal
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16, regarding the promotion of peaceful
and inclusive societies for sustainable
development, providing access to justice
for all and building effective, accountable
and inclusive institutions at all levels. Both
the reduction of corruption and bribery,
as well as an increase in the return and
recovery of stolen assets are considered
targets to achieve the Goal.*°

Additionally, victim participation and

a human rights approach to anti-

corruption has been promoted across
several UN bodies. The Office of the

High Commissioner for Human Rights
(OHCHR) has advocated for a victim-
centred approach to corruption. Under
their Recommended Principles, which
address the relationship between human
rights and anti-corruption law, they advise a
transparent, accountable and participatory
approach to addressing corruption, which
should involve society in the asset recovery
process. This is to ensure that the funds

are used in a manner that works towards
the realization of human rights and meets
the needs of victims, where possible.’* The
Principles further suggest that members of
society may play a role in identifying victims
and the harm that could be remedied by
the return of stolen assets and contributing
to decision making on asset return and their
use.lOZ

II.B. INTRODUCTION TO THE RIGHT TO
AN EFFECTIVE REMEDY AND VICTIM
PARTICIPATION

Victim participation in asset recovery is a
procedural matter. Victims can only actively
participate if the rules on procedure define
the conditions under which they can
exercise their rights. A key notion to enable
victims to participate in legal proceedings

is the right to an effective remedy which,
together with the right to a fair trial, form the
guarantees known as “due process rights”.
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A victim centred reading of these rights can
support victims to play a more active role in
the proceedings. This section focusses first
on explaining the exact contents of the right
to an effective remedy and second on how
it manifests in each step of the proceedings
in relation to asset recovery.

a) Definition of the Right to Effective
Remedy

The right to an effective remedy aims to
ensure victims can obtain a remedy for

the damage they have suffered. It is meant
“to ‘'wipe out’, as far as possible, the injury
and satisfy the victim of the violation by
effectively and adequately addressing the
alleged violation™ 3 In this sense, it is a right
that all victims have, no matter the source
of the harm they suffered. It must therefore
be guaranteed in cases of corruption as
well.

This section will map out the international
and regional legal instruments that protect
this right. Then, a link will be established
between what the right to an effective
remedy protects, and to what extent it
supports the participation of victims in the
asset recovery procedure.

i) Instruments Protecting the Right to an
Effective Remedy

At the UN level, the right to an effective
remedy is protected under both Article

8 of the Universal Declaration on Human
Rights and Article 2(3) ICCPR. The ICCPR
states that parties must ensure that “any
person whose rights or freedoms as herein
recognised are violated shall have an
effective remedy, notwithstanding that the
violation has been committed by persons
acting in an official capacity”. The explicit
mention of persons acting in an official
capacity is especially relevant to corruption
proceedings, as corruption involves public
officials and the misuse of their office/
powers.

Q
CIFAR.EU
info@cifar.eu *o_ ................................. o

The UNCAC, although it is the main UN
source on corruption, does not provide
extensive guarantees of effective remedies
for victims, as discussed earlier.

Further guidance is however found
elsewhere: for example, in the UN
Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power.
This Declaration provides guidelines for
cases where a victim has, individually

or collectively, suffered harm “including
physical or mental injury, emotional
suffering, economic loss or substantial
impairment of their fundamental rights,
through acts or omissions that are in
violation of criminal laws operative

within Member States, including those

laws proscribing criminal abuse of

power”. Bribery, embezzlement and
misappropriation of funds being recognised
as crimes, the Declaration can thus apply to
victims of corruption.

Point 4 of the Declaration reiterates the right
for victims to obtain remedies, and that they
“are entitled to access to the mechanisms
of justice and to prompt redress, as
provided for by national legislation, for

the harm that they have suffered”. Points

8 through 13 explain in further detail the
nature of the remedies that victims can be
awarded.

On the one hand, the Declaration sets out
conditions for the fair restitution of victims,
which “should include the return of property
or payment for the harm or loss suffered,
reimbursement of expenses incurred as a
result of the victimization, the provision of
services and the restoration of rights”. On
the other hand, the Declaration provides
information on compensation for that
harm, with a focus on physical harm — less
relevant for corruption-related cases.

The right to an effective remedy is also
enshrined in regional instruments. Some
provisions are straightforward. Article 23 of
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the Arab Charter on Human Rights uses the
same wording as the ICCPR, down to the
mention of violations committed by public
officials. General Principle number 5 of the
ASEAN Human Rights Declaration similarly
states that “every person has the right to

an effective and enforceable remedy, to be
determined by a court or other competent
authorities, for acts violating the rights
granted to that person by the constitution
or by law”. In the European Union, Article
47 of the EU Charter of Fundamental
Rights guarantees the right to an effective
remedy as follows: “everyone whose rights
and freedoms guaranteed by the law of
the Union are violated has the right to

an effective remedy before a tribunalin
compliance with the conditions laid down
in this Article”. Another disposition relating
to the obligation for Member States to
provide victims with effective remedies can
be found in Article 19(1) of the Treaty on the
European Union.

Other regional provisions can be less
explicit. The American Convention on
Human Rights, for example, requires
Member States to ensure anyone can claim
remedies, and see them enforced when
they are granted. Though the notion of

effective remedy is not explicitly mentioned,

the wording implies it: one of the
requirements for a remedy to be effective
is necessarily that it is enforced. The African
Charter on Human and Peoples’ Rights
(ACHPR) has no explicit mention of a right
to an effective remedy. However, such a
right has been inferred by the African Court
on Human and Peoples’ Rights (ACtHPR)

in its case law, and is both grounded in the
substantial provisions of the Charter (in

the general provisions of Article 1 ACHPR
and in the due process rights found in
Article 7), and extrapolated from the role

of the Court as sole institution established
under the Charter to oversee its respect.**
An example of the Court acknowledging
victims' rights to effective remedies can be
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found in the Mtikila v. Tanzania (Reparations)
ruling, which itself refers to an official
statement of the African Commission on
Human and People’'s Rights.*°s Here, the
court quotes the statement: States party
to the ACHPR should “take measures to
ensure that the victims of human rights
abuses are given effective remedies” 1°°
Though the Charter does not expressly
recognise this right, ACtHPR case law
therefore does support its existence.

The regional framework that provides the
most thorough protection of the right to
effective remedies for victims of corruption
is that of the Council of Europe (CoE). As

a basis, the right to an effective remedy

is enshrined in the European Convention
on Human Rights (ECHR) under Article

13. This Article shares similar wording to
that of the ICCPR. Besides, the CoE has
other instruments specifically protecting
the victims of corruption. The Civil Law
Convention on Corruption highlights

the importance of awarding victims fair
compensation for the prejudice they have
suffered in its Preamble and enshrines their
right to an effective remedy in Article 1.
Article 8 of the Convention on Laundering,
Search, Seizure and Confiscation of

the Proceeds from Crime similarly
acknowledges victims' right to an effective
remedy. The Criminal Law Convention on
Corruption does not explicitly mention

this right but does mention the need

for an "effective follow-up mechanism’

to proceedings on corruption in in its
Preamble.

Each major regional body thus protects, to
some extent, the right to effective remedy.
Importantly, each of these frameworks
gives their parties some leeway in how
they apply these dispositions in their
domestic systems. The substance of these
dispositions must however stay intact.
Procedural differences may exist so long as
they do not deprive the right to an effective
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remedy of its substance.

ii) Implications of the right to an effective
remedy in asset recovery cases

The right to an effective remedy naturally
requires that remedies must be effective.
This aspect is complex and is linked to
other victims' rights. The CoE guide on
Article 13 ECHR highlights the ways in
which Article 13 (the right to an effective
remedy) links back to other rights protected
under the Convention. The right to access
information as protected under Article 2,
for example, is presented as an “aspect of
effective remedies aimed at establishing
the knowledge necessary to elucidate the
facts”, and thus, a corollary to the right to an
effective remedy. The right to an effective
remedy can then be perceived as giving
an overall structure to the procedure. It is
akin to a goal to achieve and provide to
the victims. In the example of access to
information, it allows victims to be better
prepared, which in turn enables them to
present their situation more accurately to
the judge, and in term should help them to
obtain (1) reparation for the harm they have
suffered and (2) a remedy that better fits
their situation, i.e. one that is effective.

Moreover, the ECHR Guide highlights

the need for a remedy to be “effective in
practice as well as in law", thus highlighting,
for instance, the importance of the proper
enforcement of a remedy as granted by

a court. This is important, as the lack of

it has sometimes been highlighted as a
more pressing issue for the judiciary than
corruption even was.*” To the extent that
initiatives involving victims in the asset
recovery procedure have shown success in
helping properly compensate victims, they
can be seen as an extension to the right to
effective remedy.

These parallels make it possible to
establish a human rights basis for victims'
participation in proceedings. Victim
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participation in proceedings is a component
of the right to an effective remedy, which in
turn requires the exercise of other rights.

b) Procedural rights for victims of
corruption under human rights law

Given the existence of the right to an
effective remedy and related due process
rights, it is clear then that these also have
to be applied to the context of corruption
proceedings. There are three stages to
these proceedings: the pre-proceedings
stage, the proceedings themselves, and the
post-proceedings stage.

The pre-proceeding stage involves

rights for victim inclusion before legal
proceedings for asset recovery have
begun. In order for victims to later recover
damages, for example, certain guarantees
must be offered ahead of the proceedings.
The right for victims to access information
has been correlated to the right to an
effective remedy, but it also includes
rights that would facilitate their access to
courts or otherwise prevent impediments
to their access to courts. In the case of
criminal proceedings where victims must
be parties civiles to claim remedies, for
example, the right to an effective remedy
could be interpreted as requiring them to
be made aware of the proceedings and
choose for themselves whether they want
to participate or not.

During proceedings, victims' rights may
require States to facilitate their participation
in the actual proceedings for asset recovery,
be it a full trial or a settlement. Bribery,
misappropriation and embezzlement, as
presented earlier in this report, can lead to
three types of proceedings: administrative,
criminal, and civil. Foreign bribery cases,
however, most often lead to settlements.
This part of the corruption proceedings

is singularly opaque and currently does

not offer many rights to victims. In a 2017
review on the implementation of the
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UNCAC by State Parties, the UNODC
listed the issue of victim participation in
proceedings under Article 32 — which
provides for the protection of witnesses,
experts and victims during the proceedings.
In its detailed review, the UNODC noted
that some state parties did not provide
sufficient information to properly assess
the extent of the guarantees provided,

and some even had no such guarantees
at all.**® This echoes criticisms expressed
by the UNCAC Coalition in 2013, that
proceedings were not devised in a way that
allowed victims to actively participate in the
proceedingst®® — criticisms that were then
made again in 2023, when the Coalition
commented that many States still lacked
provisions allowing victim participation
during the proceedings.’® Examples of
how victim participation could manifest

at this stage are provided by the UNODC:
submitting evidence to include in the case
file for examination in court, presenting an
opinion concerning the charges and the
punishment, being offered a free copy of
the official record stating the infringement,
written witness statements and expert
reports. These examples are all taken from
state practice and illustrate which forms
the notion of "victim participation” during
the proceedings can take according to the
UNODC.

The post-proceeding stage involves
victims' right to participate in proceedings
governing the return of the assets after
formal proceedings have ended, such as
monitoring or auditing of the recovered
funds. The right of victims to participate
post-proceeding can be inferred from the
protections that the right to an effective
remedy implies. The nature of the awarded
remedy depends on the nature of the harm
suffered, and how the court suggests it
can be repaired. For example: restitution
may be a suitable remedy to the harm
caused by the misappropriation of public
funds. Bribery, however, causes harm
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that cannot be repaired by restitution, but
rather by compensating the victims for
the prejudice they have suffered. Similarly,
the extent to which victim participation in
post-proceedings is hecessary to ensure
the awarded remedy is effective depends
on the case. Other rights may also be
called upon depending on the harm
itself, that may be more specific to the
facts of the case. That impacts the role
victims are allowed to play at this stage.
Further analysis of Courts’ stances on the
interpretation of effective remedy will be
provided later in the report.

As a baseline, the right to effective remedy,
from which other victims' rights are derived,
supports victim participation at all stages of
the proceedings. The following section will
give further details on the exact rights that
these guarantees are intended to provide
victims.

II. C. VICTIM INCLUSION IN HUMAN
RIGHTS LAW

International and regional human rights
bodies have noted several specific victim
participation rights that stem from the

right to an effective remedy and due
process rights. These rights require

victim participation in the pre-proceeding
stage, during proceedings and post-
proceedings. The pre-proceeding stage
involves rights for victim inclusion before
legal proceedings for asset recovery have
actually begun. The rights for victims during
proceedings involves rights for victims to
participate in the actual proceedings of
asset recovery, whether a trial or settlement.
The post-proceeding stage involves
victims' right to participate in proceedings
governing the return of the assets after
formal proceedings have ended, such as
monitoring or auditing the recovered funds.

The inclusion of victims in the asset
recovery processes varies significantly
across different domestic legal systems,
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international courts, and regional
mechanisms. Whereas overarching
principles and international human rights
law provide a legal basis for victim inclusion
at every stage of legal proceedings,
practical interpretation often diverges.

By examining multiple jurisdictions, this
section aims to i) outline concrete examples
where victim participation was enforced in
different systems and regions in accordance
with human rights law, ii) analyse how

and to what degree victim participation is
implemented, and iii) evaluate the varying
degrees of success concerning these
approaches.

This part is organized into three main
sections:

Pre-Trial Rights

This section addresses the rights of
victims prior to judicial proceedings
being initiated, including the

right to information, the right to
effective investigations, statutes of
limitations and the legal standing of
victims.

Trial Proceeding Rights

This section evaluates rights

for victims to meaningfully
participate in trial proceedings,
including presenting evidence and
submitting observations.

Post-Trial Proceedings Rights
This section focusses on the
roles of victims following the
conclusion of a trial by discussing
victim participation in reparation
decisions, as well as monitoring
and auditing the use of returned
assets.

a) Pre-trial Rights

International and regional human rights
bodies have consistently interpreted
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the right to an effective remedy and due
process to include certain rights for victims
before proceedings have formally begun.
This is vital in ensuring that victims can
achieve justice and that they have access
to the necessary means to do so. Pre-trial
rights for victims of corruption allow them to
be provided with the necessary information
or even given access to the courts. Without
these rights, victim participation would

not be able to meaningfully occur as they
would be excluded from the proceedings
before they have even begun.

This section will examine the various pre-
trial rights that allow for victim participation
in human rights law and how this can be
used to provide a legal basis for victim
participation in anti-corruption proceedings.
It will begin with a discussion of the right to
information and the right to investigate. This
will be followed by an explanation of the
jurisprudence on statutes of limitation and
standing. This follows the order in which
these issues arise in the pre-trial period.

i) Right to information

The right of access to information is a
fundamental human right recognised
comprehensively under international law. It
plays a meaningful role in ensuring victims
can engage in any cases concerning them,
seek justice, and claim their rights by having
access to crucial information regarding the
case and procedures, which contributes

to accountability and transparency.*** Such
a right underpins democratic values and
ensures that information held by public
authorities can be acquired for the benefit
of the public as a whole **? Given that
corruption cases can involve the theft or
misappropriation of public funds, often
aimed at providing resources for the benefit
of society, ensuring victims at large have
information pertaining to the situation and
their case is part of this right. Beyond its
general role in guaranteeing transparent
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governance, access to information

prior to legal proceedings empowers
victims to make informed decisions

before exercising their rights. In cases

of corruption, where public funds often
intended for societal benefit are stolen or
misappropriated, victims need information
about investigations, legal avenues, and
negotiation processes, in order to ensure
they grasp the situation. The right to
access to information is recognised under
various international law instruments and
jurisprudence, and is often tied to broader
human rights principles, such as freedom of
expression, the right to participate in public
affairs, and rights pertaining to access to
justice.

Article 19(2) ICCPR states that the right

to freedom of expression includes the
‘freedom to seek, receive and impart
information and ideas of all kinds:**3

This is reflected in the Human Rights
Committee's General Comment No. 34

on Article 19 ICCPR, which highlights the
importance of the right of individuals to
access information held by public bodies .4
Moreover, the General Comment indicates
that ‘State parties should proactively put in
the public domain Government information
of public interest:**s The right to have
access to information is also reflected in
regional human right treaties, such as the
ECHR ¢ Article 10 of the ECHR highlights
the importance of freedom of expression,
including the right to receive and impart
information without interference by public
authority. This provision has been broadly
interpreted by the European Court in

light of recent developments to account
for the right to receive information.*”
Article 13 of the ECHR, referring to the
right to an effective remedy, has also
come to be interpreted to incorporate

the right to access to information and

the establishment of truth for victims of
alleged terrorist violations.**® Furthermore,
Article 9 of the African Charter on Human
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and Peoples’ Rights states in paragraph 1
that ‘every individual shall have the right to
receive information’, thus placing emphasis
on the right of access to information
directly.®®

Under the UN Basic Principles and
Guidelines on the Right to a Remedy and
Reparations for Victims of Gross Violations
of International Human Rights Law
adopted by the General Assembly in 2005,
under Section VII, specifically encourage
states to develop procedures in order

to facilitate groups of victims' rights to
receive reparation and have equal access
to justice.?° There is a need to provide,

as stated: ‘access to relevant information
concerning violations and reparation
mechanisms'*2 This principle emphasises
the importance of access to justice and
access to remedies, which supports a
framework of readily available information.

Access to information is recognised as a
prerequisite for the effective exercise of
other rights, which can include participation
in public life and access to justice. The 2018
report of the UN Special Rapporteur on

the Promotion and Protection of the Right
to Freedom of Opinion and Expression
emphasises the importance of access to
information as a fundamental human right,
by stressing states’ duties to proactively
disclose information of public interest, such
as budget allocations and audit reports, as
well as ensure any restrictions on access to
informational align with international human
rights standards.**> The proactive disclosure
of information of public interest can be
critical in anti-corruption cases, where
transparency becomes indispensable in
ensuring accountability. In practice, this
might involve actions such as regularly
publishing detailed government spending
records or making public contracting
documents freely accessible.
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Regional commitments to the right of
access to justice, such as the Declaration
of Principles on Freedom of Expression
and Access to Information in Africa (2019),
place emphasis on the right to access
information and the obligations of states
to provide information held by public
authorities, particularly in cases where it
is deemed essential in order for victims to
seek justice.’3 This is regarded as crucial for
victims to adequately engage in the legal
and administrative process.

In the case of Toktakunov v. Kyrgyztan (2011)
before the Human Rights Committee, the
claimant, a human rights lawyer working
for an NGO, argued that his right to seek
and receive information under Article 19
ICCPR had been violated.*** This was the
result of national authorities refusing to
divulge information pertaining to the prison
population and the individuals sentenced to
death. This information was sought by the
human rights lawyer with the purpose of
reporting on the use of capital punishment
and prison conditions from a human rights
lens. The HRC found that the refusal of the
state was in violation of Article 19 ICCPR, as
the ‘general public has a legitimate interest
in having access to information on the use
of the death penalty’, thus stressing the
importance of information of public interest

unless compelling reasons exist to withhold
it.125

Though this case dealt with information
regarding the death penalty in Kyrgyzstan,
the principles and protected rights
underpinning it can extend to the realm

of corruption, where victims and affected
communities face substantial informational
barriers. This is particularly relevant in
cases involving public officials or public
resources, where the state holds critical
information. In cases of bribery, usually
concluded through non-trial resolutions,
victims can often comprise of communities
and society at large, deprived of essential
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services, and are usually excluded from
settlement decisions. A lack of information
can hinder understandings of the scope

of the problem, as well as steps for
remedial action, and lacks justification
under Article 19 ICCPR, as outlined in

the Toktakunov case. This is particularly
strengthened for collective victims of
corruption, as information pertaining to

the facts of the case, such as regarding
state budget allocations, can be regarded
as being of public interest in the case of
misappropriated or stolen assets intended
for societal benefit. Moreover, in cases of
corruption resulting in formal proceedings,
such as in cases brought for embezzlement
and misappropriation, victims, ranging
from foreign governments to individual
persons, ought to be informed in advance
in order to be part of the legal process and
assess whether the extent of their harm
was addressed. This is also relevant in
cases of assets being hidden abroad, where
inter-state agreements come into play, as
information about the different jurisdictions
involved can be crucial in understanding
the interplays of the case and the
implications for victims.

In the case of Tagayeva and Others v. Russia
(2017) before the ECtHR, the Court, despite
finding no violation of Article 13 ECHR,
highlighted the importance of accessing
information and establishing the truth for
victims, as enshrined under Article 13.%%
This case is of particular relevance as it
underscores the rights of victims to access
information, prescribed under the right

to an effective remedy under the ECHR,
which can be applied for victims in a wide
array of cases. The principle in Tagayeva
can analogously support arguments in
corruption cases. Despite the lack of
physical harm to most victims of corruption,
the ECtHR emphasized the importance of
accountability for harm affecting society, as
is often the case for victims of corruption
suffering widespread and diffuse harm.
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Thus, the ‘right to truth'- understood as the
right to have access to pertinent information
in cases of human rights abuses, can
become a hormative benchmark requiring
transparency from states.

Finally, in Beneficiaries of the Late Norbert
Zongo et al. Burkina Faso (2011), the African
Court of Human and Peoples’ Rights
found Burkina Faso in violation of Article

9. on freedom of expression and the right
to seek and receive information. The
violation stemmed from the state’s failure
to investigate thoroughly the death of an
investigative journalist. By failing to uncover
the circumstances surrounding his death
or disclose information pertaining to who
might be responsible, authorities failed to
inform the victim's family, and the public
at large, or crucial facts that would have
provided clarity on potential government
misconduct.’?” The court emphasized

the fact that states have both a negative
obligation to refrain from obstructing
access to information, but also a positive
one to uncover and disclose relevant
information to a case. This illustrates
principles applicable to the anti-corruption
framework, namely that states cannot
remain passive when information of public
interest is at stake, with victims having a
legitimate interest in the outcome.

ii) Right to investigate

The right to have a case pertaining to
violations of human rights effectively
investigated is another cornerstone of
international human rights law.*® As a
pre-trial issue, it underpins whether a
case can- and should- proceed to judicial
proceedings. In this sense, the right
creates a positive obligation on states to
investigate human rights violations before
formal charges are brought.’?® Robust
and thorough investigations establish the
factual basis for a potential trial; failure

to investigate can undermine both the
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fairness and legitimacy of the judicial
process. Accordingly, this right plays a
crucial role in ensuring accountability

by identifying wrongdoing and systemic
failures and, thus, upholding the rule of
law. Moreover, the right also places an
emphasis on the importance of victim
participation throughout the entire
process, as they can provide valuable
insight into the circumstances of the case.
Whereas a standalone ‘right to have a case
investigated’ is not a separate human right
in international treaties, the obligation for
states to carry out thorough and impartial
investigations into certain violations is part
of other human rights and established in
international jurisprudence 3° Particularly
in the anti-corruption context, where
victims are affected by widespread and
diffuse harm, it is important to ensure their
involvement in the investigative process,
to achieve transparency and effective
restoration of rights and public trust.

The right to investigate emerges as a

state duty that supports the realization of
other rights.’3* The prohibition of torture, for
instance, found in Article 7 of the ICCPR*3
and the Convention against Torture,*3

as well as regional instruments such as
Article 3 of the ECHR?®4 or Article 5 of the
ACHPR 35 has been widely interpreted to
presuppose a positive obligation of states
to have competent authorities thoroughly
investigate a case. HRC General Comment
No. 20 on Article 7 ICCPR reaffirms that
states must ensure allegations of torture
are promptly and impatrtially investigated by
competent authorities.’®

This is also the case for the right to life,
enshrined in Article 6 ICCPR, as well

as regional human right treaties such

as Article 2 ECHR and Article 4 ACHR.
The right to life has been interpreted to
give rise to procedural requirements for
states to adequately investigate arbitrary
killings. More particularly, enforced
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disappearances have been interpreted in
light of fundamental human rights, such

as the right to life and prohibition against
torture, and have been extensively linked
with the positive obligation of states to

duly investigate *” Article 12(1) of the
International Convention for the Protection
of All Persons from Enforced Disappearance
(ICPPED) states: ‘Each State Party shall
ensure that any individual who alleges that
a person has been subjected to enforced
disappearance has the right to report the
facts to the competent authorities, which
shall examine the allegation promptly and
impartially and, where necessary, undertake
without delay a thorough and impartial
investigation'*® Moreover, in accordance
with Article 24(1) of the Convention, victims
of forced disappearances extend to
‘disappeared person and any individual who
has suffered harm as the direct result of an
enforced disappearance’

Furthermore, UNHRC General Comment
No. 31 on the General Legal Obligations

on State Parties also underscores the
obligations of states parties to investigate
violations of the Covenant, as states:

‘a failure to ensure Covenant rights as
required by article 2 would give rise to
violations by States Parties of those rights,
as a result of States Parties’ permitting or
failing to take appropriate measures or to
exercise due diligence to prevent, punish,
investigate or redress the harm caused by
such acts by private persons or entities'*3?
This, interpreted in light with the need for
victims to have access to the judicial and
administrative mechanisms to address
claims of right violations (paragraph 15),
creates a framework which can be used for
victims of corruption and advocate for their
inclusion in investigation stages. Judicial
and administrative channels through
which victims can address the alleged
violation of their rights can vary depending
on the state’'s legal system and the type
of offence involved. The obligations in
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General Comment No. 31 can serve as a
basis for victims of corruption to demand
meaningful participation in investigations,
by contributing to crucial evidence and
ensuring transparency, as well as to the
restoration of public trust.

The landmark case of Velasquez Rodriguez
V. Honduras by the Inter-American Court

of Human Rights 1988 (IACtHR),*#° involved
a Honduran university student and

social activist who was abducted as part
of a broader pattern of state enforced
disappearances. As the family was unable
to effectively receive remedies under
domestic law, due to local authorities
failing to investigate the case thoroughly
or hold those responsible to account
before a domestic court., the IACtHR
emphasized the importance of state
organs, particularly the judicial and law
enforcement agencies, to conduct effective
and genuine investigative efforts and
remedies for the victims, as well as their
families. Specifically, the case states: ‘the
duty to investigate, the duty to prevent, is
an obligation of means or behaviour, not of
result'** This signifies an obligation of states
to make sincere and effective efforts at
investigating violations, despite the lack of
guarantees for a particular outcome, such
as identifying the perpetrators. The Court
applied Article 4 ACHR (right to life), as well
as Article 5 ACHR (prohibition of torture
and inhumane treatment) to support its
assessment. Moreover, the case reflected
subsequent principles later developed

in the International Convention for the
Protection of All Persons from Enforced
Disappearance referring to the recognition
of victims' families as affected members,
as well as the broader social impact that
enforced disappearances can have on
communities.

The principles established in Velasquez
Rodriguez v. Honduras, in particular
the duty of states to conduct genuine
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investigations and the recognition of
extended harm beyond direct victims

is relevant in the corruption context.

The case emphasized that states have

an obligation of means, requiring them

to make sincere and effective efforts

to investigate violations, even when
specific outcomes, such as identifying
perpetrators or recovering stolen assets,
cannot be guaranteed. States must deploy
competent judicial authorities to ensure
comprehensive and impartial investigations
into cases of corruption. This obligation

is also reinforced by UNHRC General
Comment No. 31,4 which underscores the
importance of ensuring access to judicial
and administrative channels to uphold
accountability and transparency during
settlements and non-trial resolutions.

This is especially critical in bribery

cases, which are often resolved through
settlements or non-trial mechanisms that
exclude public and victim participation.
Moreover, Velasquez Rodriguez, along
principles later developed in the ICPPED,
acknowledged the widespread and diffuse
harm enforced disappearances can have.
This broad concept of victimhood can shed
an important insight into understanding
corruption scenarios, where the harm

is often diffuse, and tends to affect
individuals, their families, legal persons,
collective societies, as well as foreign
governments. Despite the indirect effect,
there is differentiated negative harm that
corruption inflicts upon various actors,
which can range from the loss of essential
public services, loss of jobs, infrastructure
decay, unfair competition, as well as lack
of trust in the government and so on.
Similarly, enforced disappearances unveil
a wide network of consequences, from

the direct victims to their families and
communities, as well as minimized trust in
the government for its failure to prevent and
adequately investigate.

The UNHRC undertook a legal assessment
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in the case of Bautista de Arellana v.
Colombia (1995),42 where the Committee
applied human rights such as Article 7
ICCPR (prohibition against torture and
inhumane treatment) as basis for their
argumentation. The case involved Ms,
Bautista, who alleged that her husband
was the victim of forced disappearance at
the hands of state agents. The Committee
concluded that Colombia had failed to
meet its obligations under the ICCPR

by failing to adequately investigate the
disappearance and hold those responsible
accountable. This can mirror cases of
corruption at the hands of public agents
that are part of the government, and
highlight the delicate situation of a state
being obliged to take action against its
own agents. Nevertheless, in the Bautista
case, the Committee emphasized the right
to a fair trial for victims and the need for
states to investigate such cases, as follows:
‘The Committee considers that the State
party is under an obligation to investigate
promptly, thoroughly and effectively
through independent and impartial bodies
the disappearance of Mr. Bautista, to
inform his wife and family of the results

of its investigation, and to prosecute, try
and punish those held responsible for his
disappearance:#4

Finally, in McKerr v. the UK (2001), involving
the death of a man shot by police officers,
the ECtHR focused on the importance of
transparency and victim participation in the
Jjudicial process, by stating that the victims'
families need to have a high degree of
involvement to safeguard their interests,
including the right to justice and reparation,
and that they ought to be provided with
information, which links back to the right

to access information s The Court took
note of the deficiencies in the applicant's
ability to participate in the investigations,
noting ‘that the applicant was not able to
participate effectively in the investigation
proceedings. He did not have access
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to the investigative materials and was

not informed about the progress of the
investigations. This lack of involvement of
the applicant in the proceedings fails to
comply with the requirements of Article

2 of the Convention’ and subsequently
finds the violation of Article 2 of the ECHR
for ‘lack of effective investigation into

the circumstances'*® This outlines the
importance of victim participation in the
investigation proceedings, which can

be applied for victims of corruption, and
underscored the importance of their insight
and recognition in gathering evidence for
the case.

iii) Statutes of Limitations

The ECtHR, which rules on applications
alleging violations of the rights in the
European Convention on Human Rights
(ECHR), has taken the view that the right

to a fair trial (Article 6, ECHR) provides
significant space for victim consideration
and participation pre-trial. This is
particularly relevant in relation to statutes of
limitations.

The majority of offences in domestic law will
include a provision that limits the amount of
time after an event which legal proceedings
can be initiated. These provisions are

called a statute of limitations and legal
proceedings cannot be brought after

that specified period occurs. Therefore,
before even considering the right to victim
participation in proceedings, it is necessary
to examine what human rights law has said
in relation to victims' rights and statutes of
limitations.

A statute of limitation can limit a victim's
right to an effective remedy, which is
guaranteed under Article 17 of the ICCPR
and Article 13 of the ECHR, as well as the
right to a fair trial, by preventing access

to the courts**” As noted by the ECtHR in
Jann-Zwicker and Jann v Switzerland, such
limitation periods can prevent access to
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the courts and breach the right to a fair
trial. This case concerned an individual who
had been exposed to asbestos in his home
from a nearby factory.*® The individual
subsequently died from asbestos-caused
cancer and his family initiated proceedings
for damages.*® However, domestic law had
a limitation period for such proceedings
that began from the end of the harmful act
in question. This meant that the limitation
period began from the time that the victim
was exposed to asbestos, not from the
time that they gained awareness to the
harm caused, such as a cancer diagnosis.*s°
By starting the limitation period when the
victim was unaware of the breach of their
rights, the statute of limitation violated the
right to a fair trial under the ECHR as access
to the courts was prevented s

This has important implications for anti-
corruption laws and victim participation.
Anti-corruption law would normally
contain a statute of limitations and there
has been some work therefore in existing
anti-corruption treaties to limit the harmful
impact of limitation periods. Under Article
29 of the UNCAC, it is noted that where
appropriate the statute of limitations
established for UNCAC offences must be
long. Where the individual accused of a
corruption offence has evaded justice, the
state of limitations must be suspended

or longer.*s2 The EU's Directive 2024/1260
also allows confiscation of assets where
the relevant corruption offence in domestic
law has a limitation period of below 15
years and has expired after the initiation

of proceedings.’s3 This recognises that,
given the nature of corruption and the long
period of time that may elapse between
proceedings being brought and the corrupt
act occurring, statutes of limitations cannot
be overly short, preventing a remedy

from being brought or from assets being
returned.

The ECtHR's ruling aids in this. Human
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rights law has affirmed that limitation
periods cannot operate to prevent access
to the courts where the victim is unaware
of the harm caused to them 4 These
limitation periods cannot prevent victims
of corruption from accessing procedures if
the period begins before they were aware
of the corrupt acts. This is vital for ensuring
victims can access courts, given that most
do not know they are victims of corruption
until after the corrupt acts have occurred
and come to light. Human rights law
strengthens access to the anti-corruption
proceedings for victims, beyond that of
existing anti-corruption law.

iv) Standing

Standing is often a condition that needs
to be satisfied before civil and criminal
legal proceedings are brought. It requires
that the individual bringing the claim can
demonstrate a sufficient connection to the
alleged harmful act. Determining if the
individual bringing the claim has standing
to do so occurs before legal proceedings
occur, making standing a pre-trial issue.
Given the importance of both individuals
and CSOs in anti-corruption proceedings,
it is necessary to address the possibility of
standing for both

Individual standing

Human rights law has provided guidance
on some of the challenges facing

individual victim inclusion in anti-corruption
proceedings, especially when considering
issues of standing. Given the wide-reaching
impact of corruption on society and large
groups of individuals who may be involved,
anti-corruption proceedings may face
challenges in ensuring that the victims

and the impact are sufficiently connected.
Corruption can cause diffuse harm, where
the impact of corruption may not be on
specific individuals or groups but on society
as a whole . For example, if a government
official embezzles funds that were intended
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for the healthcare system, diffuse harm is
seen in the widespread yet indirect impact
on the society through reduced funds for
the healthcare and impacting the general
population's right to health, as well as the
integrity of government institutions.*

Issues of standing have arisen recently in
environmental and climate related cases.
Similar to corruption, climate change and
environmental damage can impact society
at large and lead to diffuse harm.

The standard position of courts, including
the ECtHR, requires a direct impact of

the alleged act or omission or a real risk

of a direct impact of the alleged act or
omission on the individual bringing the
claim.’*” However, in Verein KlimaSeniorinnen
Schweiz and Others v. Switzerland, the
ECtHR recognised that with climate change
the number of people affected can be
indefinite.’*® The case was brought by an
organisation in Switzerland of over 2,000
older women established to promote and
implement effective climate protection on
their behalf.**® The organisation, alongside
four older women, alleged that their right

to life and the right to respect for private
and family life under the ECHR was being
impacted by Switzerland's failure in relation
to their climate change obligations.¢°

The ECtHR held that in order to ensure that
individuals initiating climate change related
litigation have sufficient standing to take a
claim there needs to be:

1. An applicant who is subject to
a high intensity of exposure to
climate change; and

2. A pressing need to ensure the
applicant’s individual protection
as a result of an absence or
inadequacy of reasonable
measures taken to reduce the
harm which they were exposed.*®*

]
]
]
]
~ [}
]
]
]
]




Essentially, the harm caused cannot be the
same as the ordinary threat or harm posed
by climate change to every person. For
example, in the climate change context,
this may be satisfied by the individual
showing that there is a serious risk of a
significant decline in their life expectancy
as a result of climate change.**2 This may
be a critical medical condition which could
be aggravated by climate change-related
heatwaves and has the possibility of being
alleviated by the adoption of climate
change measures by the state.’®3

While it is unlikely that an anti-corruption
case will come before the ECtHR in

the foreseeable future, the Verein
KlimaSeniorinnen Schweiz case still provides
guidance for the status of victims in anti-
corruption proceedings. Particularly, in anti-
corruption proceedings in domestic courts,
the decision can offer clear conditions
which victims of corruption must meet

in order to participate in proceedings.

This is as a result of the strong parallels
that can be drawn between the diffused
harm that climate change and corruption
cause. As noted, both issues can impact
society as whole, making individual victim-
identification difficult. The decision in Verein
KlimaSeniorinnen Schweiz aids in alleviating
this challenge by providing clear standards
that have to be met by individuals in order
to be classified as victims.

Therefore, in the corruption context this
requires that, in order to establish victim-
status, the individual must show that they
have suffered as a result of the corrupt act
to a degree that is greater than society as
a whole or greater than those in the same
societal group as them. For example, this
may occur when funding for education is
misappropriated by a state’s government.
As a result of this misappropriation,
despite plans to, a school is not built and a
particular group of children who would have
benefited and attended the new school do
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not have access to the resources that they
would have had otherwise. Society as a
whole is impacted by diminished funding to
education, however the group of children
who would have attended the school
specifically suffer. They are subject to a

high exposure of the impact of corruption
and there is a pressing need to protect their
access to education. Therefore, applying
Verein KlimaSeniorinnen Schweiz, as a
result of this greater degree of suffering, the
group of children could be considered to
be victims and given standing to participate
in anti-proceedings taken, for example.

Collective standing: CSOs and associations

CSOs can represent the interests of victims
and oftentimes offer proceedings much
needed expertise, yet there is currently

no widespread acceptance of CSO
involvement in proceedings. The ECtHR
has, however, noted the importance of
associations in climate change litigation,
given the issue's global and complex
nature.’®4 On this basis it considered that
associations should be granted standing
or victim status in litigation where three
circumstances are met. Firstly, the
association must be lawfully established in
the jurisdiction concerned or has standing
in court there. Secondly, the association
must able to show that pursues a dedicated
purpose in line with its statutory objectives
in defence of the human rights of its
members or other affected individuals
within the concerned jurisdiction. This

can be limited to or include collective
action for the protection of human rights
against climate change. Thirdly, the
association must be able to show that is
genuinely qualified and representative of
its members or other affected individuals in
the concerned jurisdiction who are subject
to the specific threats or effects of climate
change to the rights protected under the
convention.®s
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In an anti-corruption proceedings context,
this provides a basis for CSOs that represent
victims of corruption to be given standing
in civiland criminal proceedings. While
KlimaSeniorinnen Schweiz concerns climate
and human rights organizations, these
organisations are comparable to those
concerning anti-corruption. Both types

of organisations represent groups impact
by complex, international issues which

may cause diffuse harm. Similarly, the
victims they represent, in both climate

and human rights organisations and anti-
corruption organisations, may not have
access to justice or representation without
the involvement of CSOs. Both types

of organisations are seeking to protect
individuals and advocate in the public
interest, making their right to participate in
proceedings similar. The ECtHR particularly
noted the importance of climate change
organisations in proceedings given the
issue’'s complex and global nature, a
challenge that fighting corruption shares.*¢®

Therefore, where an anti-corruption
organization can show that it was lawfully
established, pursues a dedicated anti-
corruption purpose and that it is genuinely
qualified and representative of victims

of corruption, it seems that they should

be granted standing, according to the
Verein KlimaSeniorinnen Schweiz decision.
Human rights case law therefore can be
used to encourage states to allow CSOs
to have standing where they represent the
anti-corruption agenda and the victims of
corruption.

At a national scale, an important case
relating to CSO involvement in civil
proceedings is the case brought against
current President of Equatorial Guinea
Teodoro Nguema Obiang before French
courts, for charges of embezzlement and
misappropriation of public funds. The
request for the prosecutor to examine
the case was brought on with the help
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of two CSOs: the Sherpa association and
Transparency International France.**” An
early decision, made by the Criminal Court
of Appeals, however refused to hear their
request, on account of a lack of standing.*®

As a rule, when the public prosecutor
examines an application in France, a victim
notification (avis a victime) is issued by the
court. Victims who have been prejudiced
and wish to obtain compensation can
answer this notice and se constituer partie
civile (literal translation: become a civil
party to the proceedings). It is important to
note the nuance of the term: the notion of
“partie civile" is used in a criminal context, to
identify victims who have made themselves
known to the investigating judge to obtain
compensation. This is an important step, as
it is the one that allows victims to become
parties to the proceedings. This then
grants them certain rights further along

in the proceedings, such as the right to
present evidence to the prosecutor, to call
withesses and to be kept informed of the
progress of the case. Victims otherwise do
not enjoy such rights.

The debate that led the Court of Appeal

to refuse the CSOs' intervention was

in relation to their status. Indeed, the
procedure described above is designed to
compensate mostly natural persons for the
damage they have suffered. However, these
CSOs are legal entities acting, on the one
hand, on behalf of the victims and, on the
other, to lead the fight against corruption.
The French system does though provide
few avenues for organizations such as

the Sherpa association and Transparency
International France to intervene in criminal
proceedings. They are enumerated as
follows, and to some extent echo the
requirements set out in KlimaSeniorinnen v.
Schweiz.
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1. The association wishing to
intervene has a special status
under French law. That is the case
when an association is granted
an “agréement” by the competent
administrative authority, which
varies depending on the nature
of the request.’®® This grants the
association the right to initiate
proceedings. Such agreements
have been granted to associations
tasked with customer or
environmental protection, for
example.

2. Or the association itself has
suffered a personal prejudice (i.e. it
does not act to protect the general
interest nor the specific interests of
one of its members).

3. Or the association is acting in
accordance with its stated purpose
(referred to as its “goal’, its “action”,
its "object™° or its "mission”, which
must be defined in the association’s
statute).

In the case of Sherpa association and
Transparency International France, they
were acting on the basis of their statutes.

In their official statutes, they state that they
intend to fight corruption in all its forms.
The Court of Appeal considered this to be
far too broad, to the point that it competed
with the office of the public prosecutor

and rendered it useless. The Court of
Appeal therefore refused to consider the
request and overturned the earlier decision,
stating that the refusal did not violate

any provisions of the UNCAC as another,
already established legal body (the public
prosecutor) was already tasked with fighting
corruption.

The case was then brought before the
Supreme Criminal Court of the French
order (Cour de cassation, chambre
criminelle), which overturned the decision.

Q
CIFAR.EU
info@cifar.eu

-
.
e
-~ -,
.

It decided that a violation of the interests
that an organization protects is sufficient
to support standing — and that the fight
against corruption, as set out by the
UNCAC, not only concerns states, but also
“requires the support and participation

of non-governmental organizations,
which, in domestic law, must translate

to the possibility for legally constituted
associations [..] to institute [an] action

in regard to the offences enumerated
within this Convention [UNCACT"*7* With
the issue of standing at last set aside,

the case was then brought, once more,

by the associations, and reached the
Supreme Criminal Court again — this time,
for a judgment on its merits. The Cour de
cassation, in its 2021 judgment, upheld the
Court of Appeals’ sentence of 30,000,000
euros in fines, a three-year suspended
prison sentence and confiscation of the
assets, 72 with the final goal in mind to return
them to the people of Equatorial Guinea.’’3

This decision is important because it
establishes for the first time the possibility,
for an association fighting corruption,

to participate in trials as a partie civile in
France. Under the “partie civile" system, a
victim who has not signalled their intention
to obtain compensation for the harm they
have suffered will not obtain compensation
for the crime committed at their expense.
Moreover, in terms of criminal procedure,
becoming a civil party to the proceedings is
the only way for a victim to play a significant
role during said proceedings. Under French
law, remedies for the harm caused by
corruption are granted to victims through
criminal proceedings only - the civil liability
of the perpetrators is not invoked. Victims
becoming civil parties to a criminal trial

is therefore key to ensure that a role is
allocated to them in this part of the asset
recovery procedure. However, as has
already been established, delimiting the
impact that corruption can have is complex.
It is therefore important to secure the
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possibility for associations to become civil
parties on behalf of victims of corruption
when they are not identified individually. It
is through them and, as French law stands,
only through them, that said victims have
an opportunity to exercise their rights in the
trial part of the proceedings.

This jurisprudence has since been further
clarified. For example in 2021, the Cour de
cassation explained that an association
meeting the criteria of one of the three
previously established scenarios could

be a party to the trial, without necessarily
assisting a victim.*7# This further cemented
that CSOs can have standing by
themselves, so long as their goal is clear.
The agréement procedure, however, can
cause some issues. Once the agrement

has been obtained, the approval has to be
renewed by the competent administration
every 3 years, which can be problematic.
The Anticor association, for example, whose
focus is anticorruption, found itself stripped
of its accreditation following an implicit and
unmotivated refusal by the administration.7s
A court decision urged the government to
re-examine the association's application
and, after over a year, a ministerial decree
allowed it to resume its action.7® The
revocation of the association’s agrément
meant courts were allowed to and, from a
legal perspective, should have, refused to
hear the cases it had brought before them
on account of a lack of standing. While

no cases were dropped on this basis, the
situation highlights how dependent on the
government associations are”” This was
especially significant as one of France's
biggest corruption affairs, involving former
President Nicolas Sarkozy on charges

of corruption and influence peddling,

was unfolding at the time of Anticor's
suspension. Having how recovered its
standing rights, Anticor has joined both
Transparency International and the Sherpa
association in the ongoing Sarkozy-Gaddafi
case7®
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As shown in the French example, CSOs
having standing can play a major role

in allowing victims to participate in the
proceedings. Allowing CSOs to be involved
in proceedings on behalf of victims enables
them to exercise their rights. Certain
procedural hurdles intended to regulate
the standing of CSOs in trial proceedings,
such as restrictions on the cases in which
they can intervene, the requirement to
obtain specific administrative permission,
can prove to be obstacles to obtaining
reparations for victims of corruption and, in
general, to the exercise of their rights

b) Rights to participate in trial proceedings

The right of victims to participate in legal
proceedings, in particular criminal trials,
has gained recognition as an important
dimension of justice. Whereas legal
systems initially focused on the rights of
the accused, growing acknowledgement
of victims appears to point to a legitimate
interest of victims during trial proceedings,
including the right to participate, present
evidence, and give testimony.'7? Active
engagement of victims can ensure better
accountability and address the full scope of
harm, which in corruption cases can extend
to entire communities.

Corruption related offences, such as
embezzlement, misappropriation, and
bribery, are often prosecuted during
criminal proceedings to hold perpetrators
accountable and recover the assets. In
that sense, they can often presuppose a
public trial before an independent court.
Criminal proceedings give rise to various
rights and obligations, including the right
to a fair trial. For systems allowing victims
to become part of the legal proceedings,
overarching principles referring to a fair
process, impartiality and accountability can
be applicable, as well as an opportunity
for them to be heard and present
evidence. Thus, by incorporating victims
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as recognised participants and applying
core fair trial principles to their involvement,
corruption trials can serve both the ends of
criminal accountability and the protection of
victims' interests.

The right to a fair trial is a cornerstone of
international human rights law, enshrined
in @ multitude of international instruments
such as Article 14 ICCPR*®° as well as
regional human rights conventions,

such as Article 8 ACHR, Article 7 ACHPR,
and Article 6 ECHR.*®! This ensures the
opportunity for parties to participate
effectively in the legal process and have
their submissions duly considered by a
competent and impartial tribunal. It can be
seen as a right encompassing previously
discussed rights, as a fair trial involves the
right to have access to information, have
the case investigated, as well as have the
right to defence. The right to a fair trial

is typically understood to encompass

and safeguard the rights of the accused

to be protected from an arbitrary arrest

or an unfair trial, as outlined in Article 14
ICCPR: ‘In the determination of any criminal
charge against him, or of his rights and
obligations in a suit at law, everyone shall
be entitled to a fair and public hearing by

a competent, independent and impartial
tribunal established by law' Nevertheless,
as stated, the right to a fair trial gives

rise to overarching principles, such as an
independent and impartial tribunal, equality
before the court, as well as transparency,
that can also be extended to victims if
formally recognised within the proceedings.
The UN Human Rights Committee’s General
Comment No. 32 on Article 14 emphasizes
that the right to a fair trial is a fundamental
right essential for ensuring justice and the
rule of law.1?

The UN Declaration of Basic Principles of
Justice for Victims of Crime and Abuse

of Power serves as an influential soft-law
instrument which can guide states towards
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more victim-centric procedures during
trials.*®3 According to paragraph 6(b): ‘the
views and concerns of victims (ought to) be
presented and considered at appropriate
stages of the proceedings where their
personal interests are affected, without
prejudice to the accused and consistent
with the relevant national criminal justice
system’*® This underscores the need for
victims to have the opportunity to be heard
by providing testimonies or presenting
evidence whenever their rights or interests
might be impacted by the legal or
administrative process in question.

The ECtHR case of Perez v. France (2004)
involved a complaint against French
authorities alleging that they had failed

to effectively investigate the applicant's
claim pertaining to improper conduct of
public officials.’®s The ECtHR decided in

its interpretation of Article 6 ECHR that
parties have the right to participate in the
proceedings, as well as to submit relevant
observations with respect to crucial
evidence arising during the trial and should
have access to the case file 18

Moreover, the case of Hugh Jordan v. the UK
at the ECtHR in 2001 concerned the fatal
shooting of the applicant's son by security
forces in Northern Ireland.**” \Whereas

the case was mostly focused on whether
authorities had conducted effective
investigations in line with Article 2 ECHR
(right to life), the applicant- Mr. Jordan,
argued that he, as the victim's family, was
excluded from participating meaningfully
in the subsequent legal process resulting
from the situation.’®® The European Court
underscored the importance of victims

or their families having their legitimate
interests in the case safeguarded, by linking
the right to safeguards under the right

to a fair trial (Article 6 ECHR).**9 As such,
participation by the individuals affected,
such as the opportunity to take part in

legal proceedings, as well as to provide
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statements on the facts and evidence,

can contribute to public confidence. Given
that large-scale cases of corruption can
also give rise to breach of public trust

in institutions, which can lead to the
undermining of essential services, this may
be applicable here.

c) Post-Trial Rights

The right to participate for victims of
corruption should continue into post-
trial proceedings. This may include the
involvement in victims in reparation
decisions, and in the monitoring and
auditing of the disposal of assets.

i) Victim participation in reparation decisions

International human rights law provides a
basis for victim participation in reparation
decisions. The right to reparations, and the
connected right for victim participation

in such reparation decision, stems from
the right to an effective remedy (Article

2 of the ICCPR, Article 13 of the ECHR).
Reparation decisions are to be interpreted
in light of the UNHRC General Comment
No. 31, which notes that the right to an
effective remedy and States’ obligations

to ensure justice through legal systems
includes victims' rights of access to judicial
and administrative processes, as well as
reparation decisions.**° It is important to
note here that engagement with reparation
proceedings by international and regional
human rights bodies varies. The ECtHR
particularly does not often extend their
decisions to deal with national proceedings

regarding reparation processes. Conversely,

the Inter-American Commission has
adopted a practice of recommending
reparations as part of its findings on the
merits.** However, the combined effect

of the jurisprudence of these bodies has
given a strong basis for participation in
reparation decisions by victims of human
rights violations. Drawing parallels between
reparation decisions and anti-corruption
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proceedings concerning the disposal.
monitoring and auditing of recovered
assets, it is on this basis that these cases
can be used to provide a grounding for
victim participation in the corruption context

Firstly, the ECtHR has established that an
effective remedy for breaches of human
rights must be adequate and accessible,
with specific attention to the speediness of
the remedial action on the basis of Article
6 of the ECHR %2 Therefore, any remedy
must be accessible to the victims it is
aimed at, brought about as soon as feasibly
possible and actually remedy the harm
caused to the greatest extent possible.
Similarly, the African Court on Human and
People's Rights (ACtHPR) has noted that
victims are owed reparations, through the
principle of restituo in integrum as a result
of Article 27(1) of the Protocol to the African
Charter on Human And Peoples’ Rights

on the Establishment of an African Court
on Human and Peoples’ Rights. According
to the ACtHPR, reparations must try to
erase the consequences of the wrongful
act and restore the victim to the state
which would have presumably existede3

if the violation had not occurred. In line
with this, the Inter-American Convention
also requires reparations: Article 63(1) of
the Inter-American Convention on Human
Rights (IACHR) notes that if appropriate,
where a breach of the rights guaranteed in
the convention occurs, it must be remedied
and fair compensation paid.1%4

Victim involvement in reparations
processes has been vital in the view of
human rights bodies in legitimising such
reparations by states and ensuring that they
are compliant with the law. In Massacres of
El Mozote and Nearby Places v El Salvador,
the Inter-American Court of Human Rights
(IACtHR), considered the reparations by EL
Salvador for the human rights violations

by the Salvadorian Armed Forces in the
massacres of committed in several villages
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and a cave in the Morazan municipality.*
The Court concluded that El Salvador

had violated several rights, including

the rights to life, humane treatment, and
property.*¢ Considering the reparations
measures to be taken to remedy these
breaches, the IACtHR noted that the victims'
involvement in the planning of the public
acknowledgement of responsibility by EL
Salvador aided in its finding that it was an
appropriate and proportionate ceremony
for the reparation sought.*¥” It also held that
victims who were displaced as a result of
the massacres must fully participate in the
planning and implementation of their return
and reintegration.*#® Victim participation was
seen as vital in all reparation proceedings
and necessary to have such proceedings
be compliant with human rights law.

To further support this, in a concurring
opinion, Garcia Sayan J noted that an
effective and legitimate reparations
programme requires the design and
implementation of effective mechanisms
for victim participation of those who the
programme is directed at.**® This requires
those affected by the violations and who
are therefore entitled to benefit from a
reparations programme to be involved

in its creation and in how it is carried out.
Victim participation is called for at all stages
of the reparations programme. Without
such victim participation mechanisms,
reparations programmes cannot be
considered truly legitimate or effective
under human rights law. According to Garcia
Sayan J, victim participation was vital for the
lawfulness of a reparations programme.

In The Punta Piedra Garifuna Community
and its members v Honduras case, the
IACtHR considered Honduras' breach of
the right to collective property as the state
prevented the full enjoyment of property
by indigenous people. The case arose as

a result of Honduras's failure to allocate
and recognise ownership of the indigenous
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Punta Piedra Garifuna community’s
ancestral land. The IACtHR found a breach
of the right to collective property, and
consequently considered the necessary
reparations owed to the community. In
considering the necessary reparations as
required under Article 63(1) of the IACHR

to remedy the breach, the court advised

for the establishment of a community
development fund as compensation for
the damages suffered by the indigenous
victim community. The IACtHR required
this fund to have representatives elected
by the community, who would engage

in discussion with Honduras to ensure

that the fund was implemented with the
community’s wishes.2®° This was necessary
in order to ensure compliance with the right
to have the violation remedied under Article
63(1). Again, the IACtHR emphasized that
when remedying a breach of human rights,
victims should be involved in reparations
processes and related decisions. An
effective remedy of a violation was not seen
to exist without victim participation.

ii) Victim participation in monitoring and
auditing of the initiatives

Another way to include victims past the
proceedings is through their involvement
in the monitoring and auditing of the

asset recovery process. In this part of the
process, victims can share their first-hand
experience in dealing with corruption

and knowledge of its impact on their
communities with courts, which in turn can
help to devise more effective remedies.

Specifically, the role of victims as quasi-
advisers in post-trial proceedings has

been brought up in ACtHPR case law, and
relevant examples of victim involvement at
this stage are mainly found on the African
continent. The ECtHR, CJEU and IACtHR
have all been silent on the topic; leaving the
ACtHPR as a pioneer on the issue.

]
]
]
]
~ [}
]
]
]
]




An example of the ACtHPR's stance can
be found in the African Commission on
Human and People’s Rights v. Republic

of Kenya (ACtHPR, 2022) judgment. The
case concerns reparations to the Ogiek
population: an indigenous group of the
Mau Forest in Kenya having fallen victim to
numerous human rights violations at the
hand of the Kenyan Government, including
— but not limited to — arbitrary evictions
of the land they inhabited. In its decision,
the Court not only ordered compensation
for the moral and material damages the
Ogiek population had suffered, but also
the restitution of their ancestral lands,

their recognition as an indigenous people,
and, of specific interest here, their right to
effective consultation and dialogue.?*

While the Court's argumentation was
heavily centred around the status of the
victims as indigenous first and foremost,
and derives much of the protections they
should enjoy from that very status, it can
prove to be a useful example in cases of
corruption. Regardless of their status as
indigenous, the harm the Ogiek people
suffered at the hands of the government
was diffuse (the entire community was
impacted) but also multifaceted (no single
right was violated, but rather multiple). This
situation is reminiscent of that of victims of
corruption, where the exact victims and the
extent of the damages are both difficult to
determine.

Moreover, the remedies devised by

the court also parallel those awarded

in corruption cases: on the one hand:
compensation, as can often be found in
bribery cases; on the other, restitution,

as can be awarded in misappropriation/
embezzlement cases. The novelty lies in
the extent of victim participation the court
provides for. It seeks to set up an extensive
“framework of continuing communication
between the parties™°? that requires:

Q
CIFAR.EU
info@cifar.eu *o_ ................................. o

1. Involving the Ogiek population at
every stage of the development
plans, “and not only when it
is necessary to obtain [their]
approval”;2°3

2. Creating "space for engagement
with all actors that represent the
interests of the Ogiek” 24 including
the NGOs and other civil society
organisations speaking on their
behalf;

3. The procedures and processes
must be “culturally appropriate”,2°s
allowing victims to partake on their
own terms;

4. The creation of a development
fund to pay compensation to
the Ogiek for the violations of
their fundamental rights is to be
coordinated by a committee,
which “must have adequate
representation from the Ogiek with
such representatives being chosen
by the Ogiek themselves" 2°®

This was presented by the court as a
“basic requirement of international human
rights law" 27 It also though highlighted
this specifically in relation to indigenous
peoples and their right to “be consulted
in all decisions and actions that affect
their lives” 2°® so, relating to their specific
protection in international law. The
wording is, however, quite broad. It could
be said that, on a surface level, much
like indigenous people are entitled to be
consulted for actions affecting their lives,
victims of corruption should be, too.

One of the rationales of the protection of
indigenous peoples in international law

is that states should ensure they do not
impede on their right to development. In the
Ogiek case, the court explicitly linked the
right for indigenous people to freely pursue
their development on their own terms with
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the requirement that they be consulted

on any projects on their ancestral lands.2*®
If a link can be made between a people’s
right to development and their subsequent
consultation on matters that affect them,
the reasoning could then also be used

as grounds to further involve victims of
corruption during the proceedings (here, in
the monitoring/auditing phase), too.

Another final point of comparison between
the case of the Ogiek and the situation of
victims of corruption is the damage they
suffered. As mentioned earlier, the nature
of the harm is, in both cases, quite similar.

The harm suffered by the Ogiek was diffuse,

both in terms of time and population, so
the remedy was sought on behalf of a
community. As a result, the court extended
reparations to “as many members of the
Ogiek Community as possible”2*° The
harm was also multifaceted and violated
multiple rights: their right to property, to live
freely in their own territory, and their right
to development, amongst others. This is
reminiscent of findings in corruption cases,
which often involve violations of an array
of rights (right to development, freedom of
expression, right to a fair trial... especially
for minority groups). For such harm, the
ACtHPR found that effective consultation
of the victims, post-proceedings, is a
necessary remedy in the same way as
compensation. There is thus ground to infer
that such measures could be extended to
corruption cases, since the harm it causes
presents similar characteristics.

Ultimately, victim participation in post-trial
proceedings should be seen as a way to
provide proper remedies for the damage
victims have suffered. The varied nature of
their prejudice, stemming from the multi-
faceted impact of large-scale corruption,
requires complex solutions, which can

be difficult to identify without the input of
the victims themselves. Furthermore, it
can be inferred that victim participation at
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this stage of the proceedings is simply a
manifestation of their own rights, more than
a matter of effectivity.

Il. D. CONCLUSIONS

Corruption is an umbrella term for a variety
of corrupt acts. The UNCAC specifically
covers bribery, under Article 16, and
embezzlement and misappropriation

under Article 17. While civil, criminal

and administrative proceedings provide
avenues for victim recovery of stolen assets,
anti-corruption law does not provide an
adequate basis for the inclusion of victims
within proceedings to recover stolen assets.
This issue stems primarily from the lack

of an adequate conceptualization of the
types of harms suffered and the types of
victims who are impacted by those harms—
including those who face both direct and
indirect harms.

The far-reaching impacts of corruption,
often on natural individuals whose quality
of life is made worse as an indirect result of
public sector bribery and corruption, makes
increased victim participation imperative. It
is important to include these victims in anti-
corruption proceedings in order to ensure
that their voices are heard and that any
assets recovered can go to benefiting those
negatively impacted by its corrupt usage or
taking

International human rights law however
does require greater victim inclusion and
participation and applies also in anti-
corruption proceedings. Stemming from
the right to a fair trial and related due
process rights, international human rights
law requires victims to be afforded the right
to participate in proceedings at different
stages of the recovery process.

These rights exist before formal
proceedings have begun, during
proceedings, and during post-proceeding
affairs. This includes pre-trial rights to
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information about cases, to effective
investigations into corruption, and
consideration being given to statutes of
limitations and the legal standing of victims.
At the trial stage, this includes the right for
victims to meaningfully participate in trial
proceedings, including presenting evidence
and submitting observations. Post-trial, this
includes the right to victim participation in
reparation decisions, as well as monitoring
and auditing the use of returned assets.

While much of the interpretation of these
rights refers to victim participation in
specific human rights-related proceedings,
parallels can be drawn between these
proceedings and anti-corruption ones.
Through human rights, victims of corruption
have a clear right to be included in
proceedings of corruption and states have a
duty to facilitate those rights.
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